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     IN THE MATTER  of a dispute under the  
        Retirement Villages Act 2003 
 
     BETWEEN   
        (Applicant) 
 
     AND    

 
        (The Respondent)  
         

Dispute Panel Member: Nigel Dunlop  
 

Decision. 
 
 

1. The applicant and his wife are residents of the  retirement village 
in , operated by the respondent. 
 

2. The applicant issued a dispute notice dated 10 December 2021 under the 
Retirement Villages Act 2003 (the Act). 

 
3. The notice states that the village has been, and continues to be developed without 

due regard to good practice for safe pedestrian and vehicular movement. The 
notice referenced and attached a 29 page document 
concerns in detail. The document contained a great deal of technical material about 
the design and construction of roads and pathways in order that they cater for 
disabled or elderly persons, especially in relation to gradient. In putting this 
document together, the applicant drew on his engineering experience and 
expertise. 

 
4. I was first approached by the respondent to be the dispute panel member on 24 

March 2022, by which time the applicant had indicated his approval to my 
appointment. It seemed to me that it might be more helpful to the parties that I 
investigate 
formal adjudication process under the Act. The respondent was agreeable to this
approach, but the applicant was not. On 25 March the applicant requested that the 
respondent proceed to engage me as a dispute panel member. I was duly 
appointed on 19 April 2022. 

 
5. The following day I emailed the applicant stating: 

 
It would be helpful if you would formulate the precise order which you want the disputes 
panellist to make. I am guessing that you may be seeking an order under section 69 (1)(b). If 
that is the case, then you will need to reference the precise obligation(s) in the ORA and/or 
two codes which you want to be complied with. 
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Secondly, section 11 appears to relate to buildings to which members of the public have access 
to for one reason or another. Retirement villages are places of private residence, not places in 
which in the terms of section 118 the public is expected to have access to. This interpretation is 
reinforced by the extensive listing of various types of usage in Schedule 2 of the Building Act. 
Notably, private residences do not appear on the list, nor do retirement villages. The applicant 
has drawn my attention to clause (j) of the schedule as supporting his case, but in my view it 
does not do so. premises . 
Retirement villages do not  to the  just as private homes do not 

. Retirement villages are in essence collections of private 
residences sharing common space and facilities.  

 
The applicant has referred to subclause 2 of clause 44 of the code of practice set out in paragraph 
16 above. He alleges that the respondent has failed to provide the required information in its 
disclosure statement. Whether or not there has been such a failure is irrelevant to the dispute 
at hand. The dispute notified by the applicant is alleged failure of the respondent to meet 
standards, not alleged failure to provide information. The dispute notice does not allege a failure
to provide information in the disclosure statement, and so it is not a matter the panellist has 
authority to determine. A failure to supply information in the disclosure statement does not 
necessarily mean that there has not been compliance with required standards. Furthermore, the 
mention of NZS 4121 clause 44(2) does not reveal the source of any requirement to comply 
with NZS 4121. Clause 44 (2) is not in itself a requirement to comply with NZS 4121. The 
subclause does not say that the respondent must apply NZS 4121. It simply says that the 
respondent must include reference to NZS 4121 in its disclosure statement. It is acknowledged, 
however, that clause 44(2) suggests the existence of a requirement that the respondent comply 
with NZS 4121. Neither the applicant nor the respondent, however, has so far been able to the 
satisfaction of the panellist point to a clear and specific authority requiring compliance with 
NZS 4121 in the five areas of the village identified by the applicant. This is not to say that the 
authority does not exist, simply that it is not apparent to the panellist. The key point remains, 
however, that there appears not to be such a requirement in the ORA or two codes. 
 
The panellist now makes the following directions: 

i. The applicant and respondent are each invited to make submissions as to how the 
preliminary qualifying question as set out in paragraph 10 above should be 
answered.  

ii. Should the applicant or respondent choose to make such submissions, they must 
be received by the panellist and copied to the other party no later than 7 days from 
the date hereof. 

iii. The applicant and respondent may provide submissions in reply to those made (if 
any) by the other party no later than 14 days from the date hereof. 

iv. The submissions referred to above must be contained in one document (or two if 
reply submissions are made). 

v. Neither party is from this date onwards to provide any information or comment 
to the panellist falling outside the above submissions. 

vi. Should either party seek a change to the above directions then a request in that 
regard must be made no later than 3 days from the date hereof. 
 

The panellist reserves the right to make such further or other directions as he sees fit. 
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Should, however, the applicant choose to make submissions and in them introduce 
points which have not previously been made by him, then it may be appropriate in the 
interests of fairness to provide the respondent opportunity to comment. 
 
As with Minute 3, the panellist reserves the right to make further of other directions. 
 
In his email of 27 May the applicant queries whether there is a conflict between, on the 
one ha
the preliminary qualifying question being answered in the negative, and on the other 
hand, clause 24 of the Retirement Villages (Disputes Panel) Regulations 2006. 
 
Clause 24 sets out requirements in the event of the panellist refusing to hear the dispute 
pursuant to section 66 of the Act. The panellist is not, however, proposing to refuse to 
hear the dispute. He is indicating that he might substantively determine the dispute 
should the qualifying question be answered negatively by him. The panellist would 
simply finalise the dispute by declining to make any order (on the grounds that he has 
no power to make such an order.) In such a situation a hearing would have taken place, 
albeit based on submissions. It is noted that section 64 provides that subject to the Act 
or regulations made thereunder the panellist may conduct the dispute resolution in any 
manner he sees fit. The panellist is not required to conduct an in-person hearing at 
which evidence is given (as the applicant may be envisaging), if it has already been 
established that the panellist does not have the power to make an order. 
 
The position remains that the panellist has not yet decided how to answer the 
preliminary qualifying question, and will not do so until he has received all submissions 
that the parties intend to make under his directions  
 

 
18. Shortly after sending that minute to the applicant I received a message from him 

stating:  
 I have an alternative opinion  However I give 
in.  Otherwise it will continue for ever.  A hearing would have had the form required 
by the regulations. 
 

19. I take from the above response that the applicant has nothing further to say on the 
preliminary qualifying question, namely what provisions contained in the 

standards applying to access by the disabled in the five identified areas are met, or 
likewise what right in the code of resi
to ensure that the standards are met. 

 
20. I have continued to reflect on the qualifying question to the last, but have finally 

decided that it must be answered in the negative. 
 

21.  My view is, in other words, that there is no provision 
ORA or the code of practice which obliges the respondent to ensure that the 
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standards applying to access by the disabled in the five areas identified by him are 
met, nor likewise is there a right in the co  which may be given 
effect to in order to ensure that the standards are met. 

 
22. My reasoning remains as set out in Minute 3. 

 
23. Accordingly, I finally determine the dispute at hand by declining to make an 

order. 
 

24. I do so because in my view I have no power to make any order which the applicant 
might want me to, and so to continue the dispute resolution process would be 
pointless. 

 
25. The dispute process is now therefore at an end. 

 
26. It is important that I record that I have not made any findings as to whether or not 

in the five areas identified by the applicant the roads and paths comply with the 
standards which the applicant says are applicable. I simply do not know. They 
may or may not comply. 

 
27. Furthermore, I have not made any finding as to whether the standards which the 

applicant says are applicable to those areas are in fact applicable. They may or may 
not be. My findings have been limited to deciding whether 
and the two codes mentioned above require the application of the standards, and 
I have decided that they do not. 

 
 

28.  It is conceivable that the law does apply the standards identified by the applicant 
to the five areas which are of concern to him. If that is the case (and I do not 
know whether it is or not) then there is conceivably some other avenue by which 
the applicant can achieve his end goals. What I have decided in this case is that 
should the standards apply, they cannot be enforced through the Retirement 
Village complaint process. 
 

29. If the standards do not apply in the five areas, nothing that I have decided should 
be taken as an indication that improvements should not be made to them. 
Whether improvements are justified I do not know, but it may be that ongoing 
discussion about the five areas between the applicant and respondent would be 
helpful. What I do know from my knowledge of  is that the 
topography in the area in which the village is situated is challenging. I 
understand both parties to be in agreement about that.  I have therefore been 
disappointed that the applicant has not agreed to pick up the proposals by the 
respondent to reach agreement with him outside the rigid complaints 
adjudication process. I note that the applicant declined to attend mediation which 
the respondent was prepared to attend. It is not necessarily too late for 
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mediation. I hope that the parties will eventually reach agreement, and wish 
them well in that regard. 

 
30. I make no award of costs under section 69. At the Zoom meeting on 29 April I 

told the applicant and his wife that I would not make such an award unless I first 
warned of the possibility that I might make such an award. I have not given any 
such warning. My costs will therefore be paid in full by the respondent. 

 
31.  Finally, I thank both parties for the courtesy and cooperation they have extended 

to me. 
 

 
 
 
 

NJ Dunlop 
Dispute panel member. 
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